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State at the same time that it files
with the Commission.

[46 FR 22599, Apr. 20, 1981; 46 FR 51255, Oct.
19, 1981, as amended at 46 FR 55270, Nov. 9,
1981. Redesignated and amended at 47 FR
49576, Nov. 1, 1982; 50 FR 88, Jan. 2, 1985; 50 FR
37534, Sept. 16, 1985; 50 FR 43396, Oct. 25, 1985;
51 FR 37035, Oct. 17, 1986; 54 FR 12920, Mar. 29,
1989; 61 FR 7427, Feb. 28, 1996]

PART 1136—RAIL PASSENGER CAR-
RIER COMMUTATION OR SUBUR-
BAN FARE INCREASES

AUTHORITY: 49 U.S.C. 10321, 10707, and 10708;
5 U.S.C. 559.

§ 1136.1 Filing and service require-
ments.

A rail passenger carrier proposing
commutation or suburban fare in-
creases shall concurrently file appro-
priate tariffs with the Commission and
serve supporting verified statements on
the Commission (at its headquarters
office and at each Commission office in
States affected by the proposal) and on
the Governor and appropriate State or
County regulatory agency in each af-
fected State, certifying that the notice
requirements of 49 CFR 1312.5 have
been met.

[55 FR 11203, Mar. 27, 1990]

PART 1137—PROCEDURES RELAT-
ING TO RAILROAD REVITALIZA-
TION AND REGULATORY REFORM
ACT OF 1976

AUTHORITY: 49 U.S.C. 10321, 10705, and 10728;
5 U.S.C. 553, 559.

§ 1137.1 Divisions of revenue cases.
(a) Notice of intent to file complaint.
(1) An original and 10 copies shall be

filed for Commission use. Complainant
shall serve copies of the notice upon
each party (each receiver or trustee if
a bankrupt line) to the joint rate.

(2) The notice of intent shall state
generally: The involved traffic and ap-
plicable joint rates, the territorial
scope, the participating railroads, and
the present and proposed divisions.

(3) The notice shall include a state-
ment indicating when filing of the for-
mal complaint is expected. The formal
complaint may not be filed more than

one year after the filing of the notice
of intent, unless the Commission ap-
proves an extension of time. Lack of
diligence in filing of the formal com-
plaint may result in dismissal of the
action.

(b) Notice of intent to file cross com-
plaint. These notices shall be filed
within 30 days from service of the
original notice and are subject to the
requirements in paragraph (a) of this
section.

(c) Formal complaint (and cross com-
plaint). The formal complaint (and
cross complaint) shall be filed no soon-
er than 120 days after the filing of the
notice of intent unless good cause is
shown either for not filing a notice or
for a shorter notice period. The request
to waive the notice time requirement
may be included in the formal com-
plaint or in a separate petition. The
formal complaint (or cross complaint)
shall contain the case-in-chief. All sup-
porting papers shall be made available
to opposing parties for inspection and
copying. Complaints (and cross com-
plaints) are subject to the same copy
requirements as in paragraph (a) of
this section. Complainant (or cross
complainant) shall serve copies on each
party of record. If circumstances per-
mit, the cross complaint will be con-
solidated for disposition.

(d) Answer. The answer to the formal
complaint shall contain the entire
case-in-rebuttal. Supporting papers
shall be made available to opposing
parties for inspection and copying. If
the notice of intent procedure was
used, the case-in-rebuttal shall be filed
within 30 days from service of the com-
plaint. If the notice procedure is
waived, the case-in-rebuttal shall be
filed within 5 months of the filing of
the complaint. Answers shall be served
on each party of record. An original
and 10 copies shall be submitted to the
Commission.

(e) Further proceedings. Following
submission of defendant’s evidence,
complainant may, within 2 months,
submit reply evidence which shall be
served on each party of record. Unless
otherwise ordered, no further filing
shall be accepted. Divisions cases shall
be handled under the modified proce-
dure, unless oral hearing is shown to be
necessary.
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(f) Discovery. If the notice of intent
procedure was used, discovery shall be
available to all parties only prior to
the filing of the complaint. If the no-
tice procedure was not used, discovery
shall be available to defendants only
and must be exercised under the time
restrictions contained in paragraph (d)
of this section. Prehearing conferences
may be requested to adjudicate discov-
ery requests, or they may be resolved
by written pleadings.

(g) Evidentiary guidelines. (1) Traffic
and cost studies, either individual or
joint, may be submitted. Studies shall
be accepted for consideration as long as
they do not delay the process or con-
flict with other applicable deadlines.
Cost studies should be developed, ab-
sent a more specific method, in accord-
ance with Rail Form A (or URCS, if im-
plemented), adjusted to reflect the spe-
cific traffic and updated to a current
level. Studies may include the types of
evidence discussed in appendix D of Ex-
peditious Handling of Divisions of Reve-
nue Cases, 353 I.C.C. 349, 388 (1976).

(2) The following evidentiary stand-
ards apply:

(i) Costs associated with exempt or
contract traffic shall not be included,
except that allocation of certain com-
mon costs to regulated traffic may be
acceptable if adequately explained.

(ii) Elements of profit, income tax,
and passenger, commuter, and LCL
deficits are not proper expense items
for developing fully allocated cost [See
Rules to Govern Assembling and Present-
ing Cost Evidence, 337 I.C.C. 298 (1970)],
but will be treated under the issue of
revenue need.

(iii) Passenger and commuter service
costs shall be considered only in rela-
tion to the carrier’s revenue need.

(iv) All subsidies shall be disclosed
and explained.

(v) The same divisional basis shall
apply on ‘‘border point’’ traffic.

(h) Time periods for completion of pro-
ceedings. In accordance with section
10705(f)(1)(A)(ii), a party, for good
cause, may seek extension of any appli-
cable filing deadline. If a requested ex-
tension will result in an evidentiary
period in excess of 9 months and the
proceeding does not involve Class III
carriers, the request shall contain suf-
ficient information to allow the re-

quired report to Congress and set forth
the reasons why the extension is nec-
essary. When the proceeding involves a
railroad in reorganization or a conten-
tion that the divisions do not cover the
variable costs of handling the traffic,
requests for extension of filing dead-
lines shall be viewed with disfavor. The
Act directs us to give these proceedings
preference and to take final action at
the earliest practicable time. 49 U.S.C.
10705(f)(1)(A)(i).

[48 FR 12105, Mar. 23, 1983, as amended at 53
FR 19302, May 27, 1988]

§ 1137.2 Expeditious procedures for
publication of separate rates for
distinct services.

(a) Purpose. These regulations are de-
signed to facilitate the publication of
and thus encourage the use of separate
rates for distinct rail services. In-
creased utilization of such rates will
also increase the attractiveness of in-
vesting in railroads and rail service re-
lated enterprises by creating a keener
competition among rail carriers and
other modes of transportation. Encour-
aging these goals, the Commission also
seeks to promote experimentation and
innovative ratemaking through the ini-
tiation of rail carriers and the requests
of their customers. Special permission
requests for publication on short notice
will be granted whenever feasible, and
any proceedings involving separate
rates for distinct services will be expe-
dited.

(b) Definitions. (1) Distinct rail serv-
ices are those railroad transportation
services, which are separate from line-
haul transportation services necessary
for the movement of freight, and for
which a specific tariff item is published
by the railroads either upon their own
initiative or upon the request of any
shipper or receiver of freight.

The following definitions refer to those
factors included in § 1137.2(h) in the de-
termination of reasonableness:

(2) The term ‘‘cash-outlays’’ as used
in 49 U.S.C. 10728 shall consist of the
following:

(i) The annualized operating ex-
penses, rents and taxes (including
labor, materials and supplies, fuel and
utilities, but excluding depreciation,
amortization, and Federal income
taxes) which change directly with the
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carrier’s production of a distinct rail
service.

(ii) The annualized cash-outlays
equivalent to the carrier’s capital in-
vestment, including the cost of provid-
ing such capital, which change directly
with the carrier’s production of a dis-
tinct rail service. These cash-outlays
may be determined based on either the
cost of sunk and new investment com-
bined or the cost of new investment
only.

(3) Demand is the willingness of a
shipper to purchase a distinct rail serv-
ice (as that term is defined in
§ 1137.2(b)(1)) at a specified price under
the prevailing circumstances.

(c) Title page. In addition to require-
ments of § 1312.12, a tariff title page
must also state whether the tariff or
supplement contains new or changed
rates for distinct rail services as de-
fined in § 1137.2(b) and bear the follow-
ing notation:

This tariff (or supplement or loose leaf
amendment) contains separate rates for dis-
tinct rail services (see item(s)lll) within
the meaning of § 1137.2(b).

(d) Letters of transmittal. In connec-
tion with separate rates for distinct
rail services filed with the Commis-
sion, the letter of transmittal (required
in § 1312.4) must also bear the notation
found in § 1137.2(c).

(e) Justification statements. Justifica-
tion statements in support of the publi-
cation of a separate rate or charge for
a distinct rail service may be filed con-
currently with the filing of the tariff.
Information of the type specified in
§ 1137.2(h), if included in the justifica-
tion statement, would assist the Com-
mission in its initial evaluation of the
proposal.

(f) Protest(s) and investigation. Pro-
tests to a tariff (or supplement) mak-
ing reference on the title page to
§ 1137.2(b) must be verified and filed in
accordance with § 1132.1(g). In the event
of investigation or suspension, these
proceedings will be accorded priority,
and modified procedure (49 CFR Part
1112), to the extent feasible, will be fol-
lowed.

(g) Reply to protest. Replies to pro-
tests of rates proposals under this sec-
tion must be verified and should be
filed and served promptly in accord-
ance with § 1132.1(f). Respondents are

urged to submit the information speci-
fied in § 1137.2(h) unless previously fur-
nished.

(h) Initial statement. In order to expe-
dite the proceedings in the event of the
suspension of tariff schedules setting
forth separate rates for distinct rail
services or in the event that investiga-
tion without suspension of such sched-
ules is ordered, respondent railroad or
railroads shall submit in writing, under
verfication, support of the tariff in
issue. Such data should consist of the
following:

(1) Cash-outlays. The dollars of ‘‘cash-
outlays’’ as that term is defined in
§ 1137.2(b)(2). A full explanation of the
methods, procedures and data used to
determine ‘‘cash-outlays’’ should be
supplied.

(2) Demand. Evidence supporting ex-
istence of a ‘‘demand’’ for the proposed
service as that term is defined in
§ 1137.2(b)(3).

(3) Market dominance. If the proposal
involves a new or increased charge for
a distinct service, evidence prepared in
accordance with the guidelines estab-
lished in Ex Parte No. 320 (Sub-No. 2),
365 ICC 118 should be supplied. How-
ever, if such data has been previously
submitted in the same proceeding, a
notation to that effect will suffice.

(4) Revenues. The annualized dollars
of revenue to be obtained from the rate
or charge associated with providing the
distinct rail service.

(5) Outputs. The annualized number
of service outputs associated with the
rate or charge per service unit. For ex-
ample, if the proposed rate is stated in
cents per hundredweight, per car
switched, or per stop, then the number
of service outputs should be expressed
as x number of hundredweight, cars
switched, or stops made.

(6) Ratios. The revenue-to-cost ratio
(percentage) for the distinct rail serv-
ice, based on the revenues to be ob-
tained, and the carrier’s ‘‘cash-out-
lays.’’

(7) Effect. A statement as to how the
proposed rate on the distinct rail serv-
ice will encourage competition; pro-
mote increased reinvestment by the
railroad; or encourage and facilitate
increased non-railroad investment in
the production of rail services.
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(8) Alternative data. The submission of
the above evidence, paragraphs (h)(1)
through (7) of this section, represents
data which the Commission believes
would provide a basis for meaningful
analysis of the lawfulness of such
rates. However, in lieu thereof or in ad-
dition thereto, respondents may justify
their proposal on the basis of other rel-
evant evidence or cost levels. A full ex-
planation of the methods and proce-
dures used shall be provided.

(i) Reporting requirements. For the 6-
month period beginning February 5,
1977, all common carriers by rail, sub-
ject to 49 U.S.C. 11145; shall submit in-
formation showing those distinct rail
service rates published in accordance
with 49 U.S.C. 10728, showing actual or
estimated revenues derived therefrom
during the 6-month period. In addition,
these reports, which shall be filed with
the Commission by July 30, 1977, shall
state whether the rates accomplished
their intended purpose, and if not
whether they intend any change in the
level of charge or other change.

[42 FR 9024, Feb. 14, 1977; 42 FR 36265, July 14,
1977, as amended at 42 FR 62139, Dec. 9, 1977.
Redesignated and amended at 47 FR 49576,
Nov. 1, 1982; 48 FR 44827, Sept. 30, 1983; 50 FR
37534, Sept. 16, 1985]

PART 1139—PROCEDURES IN
MOTOR CARRIER REVENUE PRO-
CEEDINGS

Subpart A—Common Carriers of General
Commodities

Sec.
1139.1 Application.
1139.2 Traffic study.
1139.3 Cost study.
1139.4 Revenue need.
1139.5 Affiliate data.
1139.6 Official notice.
1139.7 Service.
1139.8 Availability of underlying data.

APPENDIX I TO SUBPART A
APPENDIX II TO SUBPART A

Subpart B—Intercity Bus Industry

1139.20 Application.
1139.21 Study carriers.
1139.22 Revenue data for study carriers.
1139.23 Revenue need.
1139.24 Offical notice.
1139.25 Service.
1139.26 Availability of underlying data.

SCHEDULES TO SUBPART B

Schedule A
Schedule B
Schedule C
Schedule D
Schedule E
Schedule F
Schedule G
APPENDIX I TO SUBPART B

AUTHORITY: 49 U.S.C. 10321 and 10708; 5
U.S.C. 553 and 559.

Subpart A—Common Carriers of
General Commodities

SOURCE: 47 FR 49577, Nov. 1, 1982, unless
otherwise noted.

§ 1139.1 Application.
(a) Upon the filing by the tariff pub-

lishing agencies named hereinafter on
behalf of their motor common carrier
members, or by such other agencies as
the Commission may by order other-
wise designate, of agency tariff sched-
ules which contain (1) proposed general
increases in rates or charges on general
freight where such proposal would re-
sult in an increase of $1 million or
more in the annual operating revenues
on the tariff affected by the proposal,
or (2) a proposed general adjustment
with the objective of restructuring the
rates on a wide range of traffic, involv-
ing both increases and reductions in
rates and charges, where such proposal
would result in a net increase of $1 mil-
lion or more in annual operating reve-
nues, the motor common carriers of
general freight on whose behalf such
schedules are filed shall, concurrently
with the filing of those tariff schedules,
file and serve, as provided hereinafter,
a verified statement presenting and
comprising the entire evidential case
which is relied upon to support the pro-
posed general increase or rate restruc-
turing. Carriers thus required to sub-
mit their evidence when they file their
schedules are hereby notified that spe-
cial permission to file those schedules
shall be conditioned upon the publish-
ing of an effective date at least 45 days
later than the date of filing, to enable
proper evaluation of the evidence pre-
sented. Data to be submitted in accord-
ance with §§ 1139.2 through 1139.5 of this
part represent the minimum data re-
quired to be filed and served, and in no
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